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Pharmacy Services in 
Long-Term Care Homes
•  Jane E. Meadus
    Barrister & Solicitor
    Institutional Advocate

We are often asked about 
pharmacy services in long-term 
care homes (LTCHs) as there 
are a number of issues which 
can arise related to pharmacy 
fees and services. Recent 
investigative articles by Moira 
Welsh in the Toronto Star have 
raised serious questions about 
how pharmacy services are 
delivered in Ontario’s LTCHs.1   
This article will look at these 

issues and what you should be 
aware of when dealing with 
these pharmacy services.

Pharmacy Service Requirement
The regulations to the Long-Term 
Care Homes Act require that a 
LTCH retain a pharmacy service 
which will provide medications 
to the residents of the LTCH on 
a 24-hour basis, seven days a 
week, or will ensure that such 
services are available, and will 
perform all responsibilities of 
a pharmacy service as required 
under the regulations.2 

Continued on page 2
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room, and return either with a new medication 
or prescription.  In many cases, the LTCH may 
refuse to allow the medication to be dispensed 
because of the regulation, despite the medical 
need of the resident.  This refusal raises 
significant concerns where LTCHs contract 
with pharmacy services which specialize in 
filling prescriptions for LTCHs, which may not 
be local or open after hours or on weekends.  In 
these cases, the pharmacy provider must have 
coverage through another provider who can fill 
the prescription quickly.  

However, it can be argued that if this is a 
medication that cannot wait, that the exception 
outlined in the regulations will apply, namely 
that “exceptional circumstances exist such 
that a drug prescribed for a resident cannot be 
provided by, or through an arrangement made 
by, the pharmacy service provider.”4 Although 
LTCHs are reluctant to do so, we would argue 
that if the LTCH cannot obtain the medication, 
the resident’s health is paramount and that 
outside medication should be allowed in 
limited situations.  Another exception to the 
requirement to obtain medications from the 
contracted pharmacy are medications which 
general pharmacies are unable to supply 
under their licence, such as chemotherapy 
drugs, which can only be obtained from a 
hospital pharmacy. Residents should not be 
refused prescriptions based on these unusual 
medication requirements.

Services to be Provided by Pharmacy
Under the regulations to the Long-Term Care 
Homes Act, the pharmacy must provide the 
following services:

All medications provided to LTCH residents must 
be supplied by this service provider, unless there 
are exceptional circumstances where a medication 
cannot be provided by that particular pharmacy 
service provider.3

Access to Prescribed Medications
For residents, this means that all of their 
medications must be dispensed by the 
LTCH’s contracted pharmacy and no external 
pharmacy can be utilized, except in exceptional 
circumstances.  Residents who bring prescriptions 
with them to the LTCH on admission will generally 
be told that they cannot be given medication from 
their old supply and that they will have to wait 
until the LTCH can obtain the medications from 
the LTCH’s pharmacy. The underlying reason 
for this is related to the LTCH’s duty to provide 
medical services to the resident.  By ensuring that 
all medications are obtained from one source, 
medications and their interactions can be easily 
tracked and monitored.  

However, this can also cause problems. On 
admission, a LTCH may not have sufficient time 
to have medications dispensed from its pharmacy, 
which can be problematic for certain medications 
which either have to be administered at a certain 
time or cannot be skipped.  This can also be an 
issue when residents are sent to an emergency 

Pharmacy Services
Continued from page 1

1  See Welsh, Moira. “Pharmacies Pay Millions in ‘bed Fees’ to 
Ontario Nursing Homes | Toronto Star.” Thestar.com. October 
17, 2016. Accessed November 07, 2016. online: https://www.
thestar.com/news/canada/2016/10/17/pharmacies-pay-
millions-in-bed-fees-to-ontario-nursing-homes.html See also 
Welsh, Moira. “Dispensing Fees Exceed Drug Cost in Seniors 
Homes | Toronto Star.” Thestar.com. September 10, 2016. 
Accessed November 07, 2016. online: https://www.thestar.
com/news/canada/2016/09/10/dispensing-fees-exceed-drug-
cost-in-seniors-homes.html

2 O. Reg. 79/10, s. 119
3 Ibid., s. 122
4 Ibid., s. 122(2)
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Continued on page 4

1.  Develop medication assessments, medication 
administration records and records for 
medication reassessment, and the maintenance 
of medication profiles for each resident;

2.  Evaluate the therapeutic outcomes of drugs for 
residents;

3.  Participate in risk management and quality 
improvement activities, including the review 
of medication incidents, adverse drug reactions 
and drug utilization;

4.  Develop audit protocols to evaluate the 
medication management system;

5.  Provide educational support to the staff of the 
LTCH in relation to drugs;

6.  If required by the licensee’s policy, destroy and 
dispose of drugs;5 and,

7.  Participate in quarterly and annual evaluations 
with the multi-disciplinary team to evaluate the 
effectiveness of the medication management 
system in the LTCH and to recommend any 
changes necessary to improve the system.

However, these are not the only services that the 
pharmacy must provide.  As set out by the Ontario 
College of Pharmacies, pharmacists are required 
not only to meet the special requirements related 
to LTCHs, but are also required to meet general 
standards, such as those set out in the Standards 
of Practice, the Standards of Practice for Pharmacy 
Managers, the Code of Ethics and the Ontario College 
of Pharmacists (OCP) Documentation Guidelines.6

What many residents and their substitute decision-
makers are not aware of is that they are entitled 
to speak to the pharmacist and discuss the 

5 Ibid., s. 120
6  Ontario College of Pharmacists, Standards for Pharmacists Providing 

Services to Licensed Long-Term Care Facilities, January 1, 2007, online: 
http://www.ocpinfo.com/regulations-standards/standards-
practice/ltc-standards

7 O. Reg. 79/10, s. 118.

medications directly with them. In fact, it is our 
opinion that the pharmacist has a duty to counsel 
the patient (or their substitute decision-maker on 
their behalf). This is generally not made clear, 
despite a requirement in the regulations that 
the following information be available in every 
resident home area or unit in a LTCH:

1. Recent and relevant drug reference materials.
2.  The pharmacy service provider’s contact 

information.
3.  The contact information for at least one poison 

control centre or similar body.7

In most cases, the pharmacy staff deals only with 
the LTCH staff, and never speak to the resident 
or their substitute decision-maker about the 
medication, despite their duty to counsel patients.  
Residents and their families should contact the 
pharmacist as necessary to obtain information 
and clarification about any medication issues that 
they have.
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It is also important for residents and their 
substitute decision-makers to be aware that 
informed consent must be obtained before any 
medication can be given.  It is up to the prescribing 
health practitioner, usually a doctor, to ensure that 
informed consent is obtained. The doctor does 
not have to do this personally, and can assign it to 
another regulated health practitioner, if they have 
the requisite knowledge.  If the resident or their 
substitute decision-maker are not satisfied with 
the information they are being provided about the 
medication, its interaction with other medications, 
or other pertinent facts, they can require the 
health care practitioner obtaining consent to get 
this information for them, or seek the information 
themselves through the pharmacist.

Fees for Prescriptions
The issue of fees for prescriptions in LTCHs 
continues to be problematic.  Residents in LTCHs 
can only be charged a $2.00 co-payment for  
each prescription, no matter their age or income 
level.8 However, even this fee can be a burden for 
some residents.

Residents of LTCHs who are entitled to a  
rate reduction are generally entitled to keep 
at least $143.00 of their income as a “comfort 
allowance”.9  

Out of this money, residents may have to pay  
for clothes, sundries, phone, cable, wheelchairs, 
dental care, and chiropody, as well as the $2.00 
co-payment for medication. A large portion of 
LTCH residents are on multiple medications, so 
the co-payment can eat up a large portion of their
remaining funds.  

In the community, many pharmacies waive the 
$2.00 co-payment for low income customers, to 
attract these customers who often are on multiple 
medications and are form an important part of 
their business.  However, in LTCHs, not only do 
they not need to waive the fee in order to get 
the business as they have a monopoly in the 
home, there are disincentives to do so, as will be 
discussed later.

This does not mean that residents or persons 
managing their finances cannot ask for this fee 
to be waived.  Residents or the person who is 
managing their finances can contact the pharmacy 
provider directly and ask that the co-payment be 
waived.  Some pharmacy providers require proof 
of hardship, and may ask for documentation of 
the resident’s income.  As the fee is legal, it will be 
up to the requestor to decide whether they wish 
to provide this information.

Frequency of Prescriptions
In recent years, prescriptions in LTCHs are being 
dispensed on a more frequent basis, often weekly.  
This is an exception to the general rule that limits 
the number of prescriptions that will be paid 
for monthly under the Ontario Drug Benefits 
Program.10  The argument made is that there are 
savings and less waste of medication with frequent 
prescribing, as medications may change; LTCH 
residents may pass away or move, etc.  However, 
most residents are on stable doses of medications 
for long periods of time due to chronic illness, and 
it is not proven that there are, in fact, any savings. 
As pointed out in the article in the Toronto Star, $1 
billion in pharmacy fees were paid in the past five 
years ($750 million by the province, $250 million 
by the residents), to dispense only $800 million 
worth of drugs.11

Pharmacy Services
Continued from page 3

8 O. Reg. 201/96, s. 20.1
9  There will be a small minority of residents who have complex 

income issues and may not be left with the comfort allowance
10 O. Reg. 201/96, s. 18(11.1)(a)(i).
11 Welsh, Dispensing Fees, supra, note 1
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The other reason for frequent dispensing is for the 
ease of the staff.  Medications may be delivered 
in weekly dose packages, making it easier for the 
staff to administer the medication with fewer 
errors.  While this is an important goal, this should 
not result in a quadrupling of fees, as discussed 
below.

We have seen residents being charged the $2.00 
co-payment weekly, which is four times what they 
would pay in the community.  In other cases, the 
fee is only charged once at the beginning of the 
month.

We urge all residents and those managing their 
money to ensure that they are not paying the co-
payment more frequently than once a month, 
unless there is a legitimate medical reason for 
multiple prescriptions. 

We also question the practice overall, and whether 
it is, in fact, both necessary and of value to the 
tax-payer.

Bed Fees
In October 2016, Ms Welsh of the Toronto Star 
reported on her investigation into the payment of 
“bed fees” by pharmacies to secure contracts for 
LTCHs.12 These fees, which can range from $10.00 
to $70.00 per bed per month, are paid for the “right” 
to have the lucrative LTCH pharmacy contract.  
This fee does not represent a reduction in fees for 
the residents or the Ministry (which pays both a 
dispensing fee and the cost of the prescription), but 
goes directly into the coffers of the LTCH.  How 
this money is spent is not clear:  many LTCHs 
indicate they use the money for extras, education 
purposes, provision of internet or Wi-Fi services, 
etc.  However, not all LTCHs require the payment 

of these fees in order to secure the contract, as some 
do not feel that it is appropriate. 

While we do not disagree that LTCHs require more 
money, this is not an appropriate way to increase 
revenues. Ms Welsh estimated that pharmacy 
services are paying more than $20 million annually 
to secure these contracts.  This finding makes it 
clear that the way that we are paying for LTCH 
pharmacy services presently is not working, and 
that the system needs to be changed.

Conclusion
Residents, their families and substitute decision-
makers should inform themselves and ask questions 
about medications and the pharmacy services 
within the LTCH, to ensure that they are receiving 
appropriate services and information.  They should 
be aware of allowable fees, and ensure that they are 
not overpaying, and ask for reductions as needed.

We believe that the Ministry should review the 
entire fee payment system related to pharmacies 
and LTCHs, and restructure it so that:
1. LTCH residents no longer pay a co-payment;
2.  Taxpayers are not overpaying for pharmacy 

services in LTCHs;
3.   Pharmacy services are able to provide high 

quality services at a reasonable cost;
4.  Bed-fees or other similar schemes are out-lawed; 

and,
5.  All savings are redistributed equitably across the 

LTCH sector.

We encourage residents, their families and 
substitute decision-makers to speak to their MPPs 
to ask for change in the system, to make it fair and 
equitable for all.

12 Ibid, Welsh, Pharmacies Pay Millions.
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• Rita Chrolavicius
   Staff Lawyer

The Privacy Act, R.S.C. 1985, c.P-21 is the 
legislation that enables any individual who is 
either a Canadian citizen or a permanent resident 
in Canada to request copies of any personal 
information about themselves that is  held by any 
federal government institution. Obtaining this 
information can be particularly helpful for persons 
trying to establish eligibility for Old Age Security 
benefits (also known as OAS) or the Guaranteed 
Income Supplement (also known as GIS).

Benefit Eligibility
Generally, persons are eligible to receive at least 
partial Old Age Security benefits if they meet the 
following requirements:

• They are 65 years of age or older;
•  They are legally resident in Canada at the time 

the Old Age Security pension is approved, and
•  They have resided in Canada for at least ten 

years after turning 18.

Partial Benefits
If persons have resided in Canada for less than 
10 years, they may be eligible to receive partial 
benefits if they have lived in one of the countries 
with which Canada has entered into a social 
security agreement. The list of countries with 
which Canada has social security agreements can 
be found at the following link: http://www.esdc.
gc.ca/en/cpp/international/apply.page#country

Applications for Old Age Security benefits made 
by individuals who have resided in one of these 
countries are processed through the International 
Operations Division of Service Canada. 

Exceptions to Eligibility Rules
There are also exceptions to eligibility rules 

Privacy Act and Old Age Security Benefits



ACE Newsletter  <7>  Fall/Winter 2016

for different categories of persons, such as the 
individual’s present country of residence, and 
individuals should always check their eligibility 
for their particular case. If in doubt, individuals 
should apply for benefits and their eligibility will 
be determined based upon their particular set of 
circumstances.

Partial Benefit Calculations
The amount of the partial pension depends on 
the number of years that the person has resided 
in Canada after turning 18 and before receiving 
Old Age Security benefits. Additional years spent 
in Canada after commencing receipt of the partial 
pension do not count when determining total 
residency for pension calculation purposes.

Denial of Benefits
When a person is denied benefits, they must receive 
a letter of denial which advises the individual on 
how they can request a reconsideration.  This 
reconsideration must be requested within 90 days 
of receiving the denial letter. Persons who feel 
that they have been wrongfully denied benefits 
should request a reconsideration within the 90-
day period.  Despite the fact that it can be difficult 
in some cases to discern the reason for the denial 
of benefits, the person should still request the 
reconsideration, even if they require more time to 
gather the necessary information or evidence. 

Accessing Personal Information 
To try to determine why the decision to deny 
benefits was made, individuals should make a 
Privacy Act disclosure request, requesting a copy 
of their entire Old Age Security and Guaranteed 
Income Supplement file. The access request may 
be submitted online at the following link: https://
atip-aiprp.apps.gc.ca/atip/

In the alternative, the Info Source Personal 
Information Request Form can be mailed in.  The 
form can be found at the following link: https://
www.tbs-sct.gc.ca/tbsf-fsct/350-58-eng.asp

This form should be dated and signed by the 
person requesting the information. In Ontario, the 
forms can be mailed to:

Employment and Social Development Canada
Access to Information and Privacy (ATIP)
Ontario Region
800-4900 Yonge Street
Toronto, ON  M2N 6A8

Disclosure must be made within 30 days of the 
request, unless a letter is provided by Employment 
and Social Development Canada indicating that 
more time is required.

The disclosure usually consists of numbered 
pages corresponding to all of the documents in 
the file. On occasion, some documents or parts 
of documents may be redacted (whited out) or 
removed. The missing document or portion of 
the document should have an explanatory note 
associated with it, pointing to a specific section of 
the legislation which authorizes the removal if the 
information. 

On occasion, a large number of pages may be 
redacted pursuant to section 22 of the Privacy Act, 
which relates to information that involves law 
enforcement and investigation. This usually applies 
to cases where Service Canada is investigating an 
individual and suspects that the individual had 
been receiving benefits to which the individual 
was not entitled. 

Continued on page 8



ACE Newsletter  <8>  Fall/Winter 2016

• Judith Wahl
   Past Executive Director

At a recent long-term care conference attended by 
front line health workers, I was asked to explain 
the law regarding health decision-making. The 
organizers wanted to ensure that front line health 
workers, whether PSWs, nurses, or physicians, 
understood the definition of “patient-centred 
care”. 

First, the audience needed to understand the 
basic requirements of the Health Care Consent Act. 
I explained that long-term care home residents 
have the rights to know about their own health 
condition, including the possible treatment 
options, the risks and benefits of these treatments, 
any alternatives to the treatments being proposed 
by the health provider, and what might happen 
if the resident decided to refuse the treatments 
offered.  Communication of this information to 
the resident by the health provider is required and 

is part of the responsibility to obtain an informed 
consent from the resident before treatment is 
delivered.

Secondly, I had to explain how important it was 
that health providers understand who would make 
the decisions about treatment – the resident if 
capable of consenting to the proposed treatment, 
or where the resident was not mentally capable, 
the resident’s substitute decision-maker (SDM).  
Further, I informed them that it was up to the health 
practitioner proposing the treatment to determine 
whether or not the resident was mentally capable 
of making the decision, meaning that the person 
had the ability to understand the information 
relevant to making the decision, and that they had 
the ability to appreciate the reasonably foreseeable 
consequences of the decision or lack of decision. 
 
Where the resident was incapable of making the 
decision, the health care providers needed to 
know who the right SDM for the resident was, as 

Patient-Centred Care: “Wishes” Are Not Consents

If you believe you are entitled to this information, 
you can complain to the Privacy Commissioner of 
Canada about the refusal. 

The disclosed documents will include not only 
correspondence between Service Canada and the 
applicant but also the Service Canada worker’s 
work sheets setting out their calculations of what 
periods of time the individual was accepted as 
being resident in Canada. It may also contain 
information obtained from the Canada Revenue 
Agency. 

Conclusion
Reviewing all of the documentation can be very 
helpful in giving individuals a more precise idea 
of why Service Canada denied a certain benefit 
and may be useful in resolving disputes.  Once the 
documentation has been obtained, individuals 
can then try to obtain further evidence that may 
address or resolve Service Canada’s concerns.

Privacy Act and Old Age Security Benefits
Continued from page 7



ACE Newsletter  <9>  Fall/Winter 2016

required by the Health Care Consent Act. This Act 
established that that everyone in Ontario found 
incapable of making a treatment decision has a 
health decision-maker. This might be someone 
that the resident had previously appointed as 
attorney in a Power of Attorney for Personal Care 
or might be a family member of the resident if 
he or she has not appointed someone to be his 
or her attorney. The SDM is the person who is 
highest ranking on the list of SDMs as set out in 
the Health Care Consent Act, as follows:

1. The incapable person’s guardian of the person; 
2.  The incapable person’s attorney for personal 

care;
3.  The incapable person’s representative appointed 

by the Consent and Capacity Board under 
section 33 of the Health Care Consent Act, if the 
representative has authority to give or refuse 
consent to the treatment;

4. The incapable person’s spouse or partner;
5.  A child or parent of the incapable person, or 

a children’s aid society or other person who is 
lawfully entitled to give or refuse consent to 
the treatment in the place of the parent;

6.  A parent of the incapable person who has only 
a right of access; 

7. A brother or sister of the incapable person; 
8. Any other relative of the incapable person. 
9.  Where there is no one else, the Public Guardian 

and Trustee.

Unfortunately, it quickly became clear to me that 
many of the attendees at this event did not have an 
understanding of the basics of informed consent, 
such as when it was necessary to obtain consent 
from the resident’s SDM if the resident was not 
mentally capable to make treatment decisions.  

I was told by one participant that if an incapable 
resident refused medications to which the SDM 
had previously given consent, the front-line 
worker would not take steps to determine if the 
resident was now capable of giving or refusing 
consent to the treatment and as such, could 
now make their own decisions.  I was told that 
even if the resident had been found not capable 
for making the treatment decision, the front-
line worker would not necessarily try to figure 
out why the incapable person was refusing the 
treatment, would not come back a bit later to see 
if the resident would then be agreeable to take 
the medication, and would not check with other 
staff to determine whether the medication could 
be provided in alternative forms or by alternative 
methods so that the resident would have the 
benefit of that treatment.  

When I suggested that in these situations a health 
practitioner should be contacting the SDM to 
discuss both the fact that the treatment had not 
been delivered as well as possible changes to the 
treatment plan, I was told that “patient-centred 

Continued on page 10
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care” meant that the health worker complies with 
whatever the resident wants to do, whether the 
resident is capable or incapable of understanding 
the treatment, notwithstanding the implications of 
a refusal of the treatment. 

I was very surprised. In my opinion, this approach 
is not patient-centred care. This tactic can cause 
harm to the resident, as the resident may not receive 
necessary treatments. Further, no consideration 
appears to be made as to how better to manage 
the treatment delivery or to provide alternative 
treatments. 
 
The law on substitute decision-making was 
created to be fair to persons who lacked the ability 
to understand and the ability to appreciate their 
health condition and treatment options.  The law 
gives the authority to the SDM to “step into the 
shoes” of the incapable person, providing guidance 
to the SDM as to how they are to make a decision 
about the proposed treatment in the way that the 
person might have done if still mentally capable. 

When the SDM makes decisions for an incapable 
person, they are required to consider the wishes 
of the person expressed when capable, about their 
health care and how they would want to live their 
life. If those wishes are relevant to the decision 
to be made, the SDM is required to honour those 
wishes earlier expressed if it is possible to do so.  If 
the SDM does not know of any such wishes, then 
the SDM is required to make decisions on behalf of 
the incapable person that he or she thinks are in 
the “best interests” of the person. 

Although the resident may now be incapable of 
making treatment decisions, he or she still may be 
able to communicate about the treatment, which is 
something that the SDM must also consider. These 
“incapable wishes” are not required to be followed 
by the SDM, but they must be carefully considered, 
as these incapable wishes are indicators that 
the health providers and the SDM may need to 
consider other treatments or other forms of care 
for the resident.

Patient-centred care involves understanding who 
the patient is and what their care needs may 
be. Patient-centred care also requires that the 
health providers determine who the treatment 
decision-maker is – the resident, if capable, or 
the resident’s SDM, if the resident is incapable.  It 
must be remembered that the SDM is not only the 
decision-maker for the incapable resident, but is 
also their “advocate”.  They have the challenging 
task of bringing the residents’ voices to the table 
when decisions need to be made for residents 
who are now unable to make those decisions for 
themselves.  

Ignoring the fact that the resident may be incapable 
of treatment decision-making, and ignoring the 
requirement to obtain informed consent from the 
SDM as health decision-maker are the opposite 
of patient-centred care. Such actions are not only 
contrary to the law, they could be considered a 
form of abuse, as they take away the resident’s 
rights to have a capable voice at the table for them 
in determining their care and treatment.

“Ignoring the fact that the resident may be incapable of treatment decision-
making, and ignoring the requirement to obtain informed consent from the SDM 

as health decision-maker are the opposite of patient-centred care.”

Patient-Centred Care
Continued from page 9
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CASE COMMENT

Andrade v. Andrade: 
A Purchase Money Resulting Trust

• Graham Webb
   Lawyer/Executive Director, ACE

Andrade v.  Andrade, 2016 ONCA 368, is a May 2016 
decision of the Ontario Court of Appeal which held 
that a person who advances money to purchase 
real estate is presumed to be the beneficial owner 
of the property, even if the registered legal title is 
held in the name of another person.1  This legal 
principle is known as a “purchase money resulting 
trust”.2

The concept of a purchase money resulting trust 
is directly relevant to many legal claims made by 
older adult clients of the Advocacy Centre for the 
Elderly. As was the case in Andrade, older adults 
often place the legal title of real estate in the name 
of another trusted person, most commonly an 
adult son or daughter. With the passage of time, 
a dispute can arise as to who is the true owner 
of the property – the legal title holder, or the 
person who paid the purchase price and claims 
to be a beneficial owner under a purchase money 
resulting trust.

What is a Trust?
Under Ontario law, a trust is created when there 
is a division between the legal and beneficial 
ownership of property. The legal ownership of 
real estate is governed by the terms of the land 
registration system. The person in whose name 
property is registered is the registered and legal Continued on page 12

1  Andrade v. Andrade, 2016 ONCA 368, [“Andrade”] at para 59.
2   Ibid. at para. 58, as follows:  “A purchase money resulting trust can 

occur ‘where a person advances a contribution to the purchase 
price of property without taking legal title’: Nishi v. Rascal Trucking 
Ltd., 2013 SCC 22, [2013] 2 S.C.R. 438, at para. 21.”

owner of real estate, but that does not necessarily 
address the beneficial ownership of the property.
There are many circumstances under which the 
legal title holder may hold the title explicitly or 
implicitly for the benefit of another person, who is 
known as the beneficial owner or the true owner 
of the property.

Presumption of Resulting Trust
Where one person provides the money to purchase 
real or personal property held in the name of 
another, the Court of Appeal’s decision in Andrade 
holds that there is a presumption that the legal 
title holder is holding the property in trust for the 
benefit of the true purchaser, as follows:

Except where title is taken in the name of a 
minor child, where property is acquired with one 
person’s money and title is put into the name of 
another, there is a presumption of a resulting trust.  
While some authorities refer to a presumption of a 
resulting trust arising when a gratuitous transfer is 
made between unrelated persons, the presumption 
of advancement between spouses was abolished 
by statute in Ontario (see Family Law Act, R.S.O. 
1990, c. F.3, s. 14) and between parents and adult 
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children by the Supreme Court in Pecore v. Pecore, 
[2007 SCC 17, [2007] 2 S.C.R. 795]: see para. 
36.3

Rebuttal of the Presumption –
The Intention of the Contributor 
at the Time of the Transfer
In Andrade, the Court held that the legal test to 
be applied in overcoming the presumption of a 
purchase money resulting trust is exclusively the 
intention of the person who supplied the purchase 
money at the time the property was purchased – 
and not the understanding or intentions of the 
recipient nor any other persons — as follows:

. . . Common intention, however, is not 
the issue. The intention of the grantor 
or contributor alone counts, as the point 
of the resulting trust is that the claimant 
is asking for his or her own money back: 
Kerr v. Baranow [2011 SCC 10, [2011]  
1 S.C.R. 269], at para. 25.4

This test is completely different from other legal 
tests for the formation of a contract, where there 
must be evidence as to a “common intention” or a 
“meeting of minds” to create a legally enforceable 
contract or property interest. It is also different 
from cases that resemble contracts, such as quasi-
contracts or implied or constructive contracts, 
and of implied or constructive trusts that depend 
on evidence establishing a common intention 

Andrade
Continued from page 11

between the contracting parties, or between 
a trustee and a beneficiary of the trust. In this 
instance, the intention of the legal owner is 
irrelevant.

Furthermore, the Court held that: 

“[t]he relevant time for ascertaining 
intention is the time of the acquisition of the 
property, when the funds were advanced:  
Nishi v. Rascal Trucking Ltd. [2013 SCC 33, 
[2014] 2 S.C.R. 438].  Evidence of intention 
that arises subsequent to a transfer must be 
relevant to the intention of the transferor at 
the time of the transfer . . .”5

Proving Donative Intent
The presumption of a purchase money resulting 
trust is only determinative when there is 
insufficient evidence presented at trial to 
overcome the presumption. Rather than simply 
relying on the presumption, the Court held that:

 “the focus in any dispute over a gratuitous 
transfer is the actual intention of the 
transferor at the time of the transfer. . . ‘[T]
he presumption will only determine the 

3 Ibid., at para. 59.
4 Ibid, at para. 62.
5 Ibid., at para. 63.
6  Ibid., at para. 61, citing Pecore v. Pecore, 2007 SCC 17, [2007] 1 

S.C.R. 795, at paras. 5 and 44.

“The Court held that “[t]he relevant time for 
ascertaining intention is the time  
of the acquisition of the property,  
when the funds were advanced.”
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result where there is insufficient evidence to 
rebut it on a balance of probabilities.”6 

In effect, the presumption of a resulting trust 
reverses the burden of proof in civil proceedings 
for the recovery of real or personal property where 
the presumption applies.  Without the aid of the 
presumption, the burden of proof would rest on 
the plaintiff to prove all material facts upon which 
the claim is based to a balance of probabilities.  
However, if the plaintiff proves with admissible 
evidence that he or she supplied the purchase 
money for property, the property in question is 
presumed to be held in trust for the benefit of 
the plaintiff.  At that point, the burden of proof 
shifts to the defendant to prove on a balance of 
probabilities that the presumption does not apply 
because the plaintiff intended to make an outright 
gift of the purchase money, which is commonly 
known as a “donative intent”.

It follows that proof of the intention to make an 
outright gift of the purchase money, or of a donative 
intent, must also be established by admissible 
evidence. Evidence of a lack of communication 
concerning the intent of the plaintiff, or the lack 
of a common understanding between the parties 
is not sufficient in law to prove the existence of a 
donative intent.7

If a court finds on a balance of probabilities that 

“Where an older adult provides the 
purchase price for real estate,  

the property is presumed to be held in 
trust for the benefit of the contributor, 

unless there is enough admissible 
evidence to overcome  

the presumption  
on a balance of probabilities.”

the person who supplied the purchase money did 
intend to make a gift of the purchase money, then 
that evidence would overcome the presumption of 
a purchase money resulting trust. In that case, the 
legal effect of supplying the purchase price would 
be to make a gift of money to the registered legal 
owner of the property, who would then be both 
the legal and beneficial owner of the real estate. 

Conclusion
Older adults frequently place title to real property 
in the names of other persons for a wide variety of 
reasons. The Court of Appeal decision in Andrade 
is authoritative law in Ontario for the proposition 
that where an older adult provides the purchase 
price for real estate, the property is presumed to 
be held in trust for the benefit of the contributor, 
unless there is enough admissible evidence 
to overcome the presumption on a balance of 
probabilities. If there is enough evidence to 
decide that the advancement of money was, on 
the balance of probabilities, a gift to the registered 
owner then the presumption can be rebutted. 
Otherwise, in the absence of some other legal 
cause, the older adult who provided the purchase 
price should be held to be the true beneficial 
owner of the property, no matter who holds the 
registered title to the property.

7 See, e.g. Andrade, ibid., at para. 67.
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Quality and Accountability in Health Care?
Ontario’s Patient Ombudsman and  
Bill 41, Patients First Act
•    Bernadette Maheandiran and Angeline Douglas

The Ontario government has committed to 
providing Ontarians with a health care system 
that maintains a high level of quality and remains 
responsive and accountable to the public in order 
to preserve their trust.1 However, Ontarians 
remain concerned about the health care they or 
their loved ones will receive when in a hospital, 
in long-term care or even at home. Will Ontarians’ 
concerns about quality and accountability in public 
health care be addressed through the complaint 
processes of various health sector organizations, 
the new Ontario’s Patient Ombudsman, and Bill 
41, An Act to amend various Acts in the interests of 
patient-centred care (Bill 41)? 

These mechanisms are intended to provide means 
to hold health sector organizations accountable.  
The internal complaint processes of health sector 
organizations and the Patient Ombudsman,2  both 
created under the auspices of the Excellent Care for 
All Act, 2010 (ECAA), are intended to be avenues 
for patients and caregivers to make complaints 
about care in health sector organizations and seek 
remedies for those complaints. On the other hand, 
Bill 41 (also known as the Patients First Act), in 
addition to amending the ECAA to make changes 
to the mandate of the Patient Ombudsman, is 
intended to provide mechanisms for the Ministry 
of Health and Long-Term Care and the Local Health 
Integration Networks (LHINs) to ensure that the 
health sector organizations are answerable for 
their actions.3  These mechanisms will be further 
discussed below. 

Complaint Process
The first step in complaining about the care in 
the Ontario public health system begins with 
the health sector organization itself.  The ECAA 
mandates that each health sector organization 
creates and maintains a quality committee and a 
patient relations process within the organization 
to deal with the quality of service and to reflect 
the content of its patient declaration of values.4  
However, while the legislation and its regulations 
mandate that a process be created for receiving, 
reviewing and expeditiously resolving comp-
laints,5 they do not provide much detail about 
the process by which complaints will be taken 
and addressed.  Regulations must be drafted to 
further flesh out the complaints mechanisms in 
each health sector organization.

The ECAA does not apply to all health care 
providers in Ontario, but are restricted to health 
sector organizations under the ECAA which are 
defined as Hospitals, Long-Term Care Homes, 
Community Care Access Centres (CCACs) and 
any other organization that is provided for in the 
regulations and receives public funding.6  Bill 41 
proposes to add LHINs to the list of health sector 
organizations that a person can complain about 
but only with respect to professional services, 

1 Excellent Care for All Act, 2010, S.O. 2010, c. 14, Preamble
2 Patient Ombudsman, online: https://patientombudsman.ca
3  Bill 41, An Act to amend various Acts in the interests of patient-centred 

care, Sess. 2, 41st Parl, 2016 (Committee Stage). When this 
article was written, the Bill had passed second reading and was 
before the Standing Committee on the Legislative Assembly for 
review.

4 Excellent Care for All Act, supra, note 1, s.3 (1), s. 6(1)(2)
5 O. Reg. 188/15
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personal support services and homemaking 
services and placements into long-term care 
homes, supportive housing programs, chronic care 
or rehabilitation in a hospital, an adult program 
and other services that are prescribed.7   

Under this process, if a complaint has been 
made to the health sector organization and was 
not resolved to the complainant’s satisfaction, 
they can then make a complaint to the Patient 
Ombudsman’s office.

Patient Ombudsman
Lawyer and former MPP, Christine Elliot, became 
Ontario’s First Patient Ombudsman on July 4, 
2016.  Under the ECAA, the Patient Ombudsman 
is expected to:  
(a)  receive and respond to complaints from 

patients and former patients of a health sector 
organization and their caregivers, and from 
any other prescribed persons;

(b)   facilitate the resolution of complaints made by 
patients and former patients of a health sector 
organization and their caregivers, and by any 
other prescribed persons;

(c)  undertake investigations of complaints made by 
patients and former patients of a health sector 
organization and their caregivers, and by any 
other prescribed persons, and to undertake 

investigations of health sector organizations 
on the patient ombudsman’s own initiative;

(d)  make recommendations to health sector 
organizations following the conclusion of 
investigations; and

(e)  do anything else provided for in the regul-
ations.8

Although the Patient Ombudsman is intended 
to provide much-needed oversight in respect of 
these health sector organizations, unlike most 
ombudsmen, such as the Ontario Ombudsman, 
the Patient Ombudsman herself is not “an 
independent officer of the Legislature”.9 The 
Patient Ombudsman appointed by the Lieutenant 
Governor of Ontario for a fixed term, and is 
employed by Health Quality Ontario for the term 
of employment,10 and ultimately answers to the 
Minister for Health.

Ontario’s Patient Ombudsman is also a unique 
institution in that Ontario is the only province 
where the Provincial Ombudsman does not 

6 Excellent Care for All Act, supra, note 1, Definitions
7 Bill 41, supra, note 3, cl. 37(2)
8 Excellent Care for All Act, supra, note 1, s.13.1(2)
9  McGrath, John. “Patients need a ‘Cadillac’ ombudsman, but get 

a ‘Chevette’: Marin (QP Briefing)”, Ontario Ombudsman, available 
at: <https://ombudsman.on.ca/Newsroom/Ombudsman-in-the-
News/2014/Patients-need-a-%E2%80%98Cadillac%E2%80%99-
ombudsman,-but-get-a-%E2%80%98C.aspx>

10 Excellent Care for All Act, supra, note 1, s. 13(1)(3)

“If a complaint has been made  

to the health sector organization  

and was not resolved to the 

complainant’s satisfaction,  

they can then make a complaint  

to the Patient Ombudsman’s office.”
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have some oversight over public hospitals.  ACE 
argues that the lack of independence, inherent 
in the legislation creating the role of the Patient 
Ombudsman, will undoubtedly limit the efficacy 
of the Patient Ombudsman’s oversight in the 
health care system and the Advocacy Centre for 
the Elderly has continued to recommend that the 
Patient Ombudsman’s role be broadened and that 
it be made a true Ombudsman answerable to the 
legislature.

Bill 41, Patients First Act, 2016
At present, the Ontario Legislature is debating Bill 
41.  This Bill was first introduced on June 2, 2016 
as Bill 210, but died on the order paper when the 
Legislature was prorogued.  An amended version 
was reintroduced in the new session on October 
6, 2016.  

One of the most significant aspects of this Bill is 
the elimination of CCACs. The Bill proposes to 
dissolve CCACs and grant to the LHINs the power 
to fulfil all the functions of the CCACs related to 
health care, including admission to long-term 
care homes and the co-ordination of home care.  
Accordingly, the introduction of direct service 
responsibilities to the LHINs must be matched 
with increased accountability to the government 
as well as the broader public.  

Bill 41 seeks to remedy one of the major critiques 
of the LHINs made in the most recent Auditor 
General of Ontario’s report: that the Ministry of 
Health and Long-Term Care should have greater 
oversight over the LHINs.11 Under Bill 41, the 
Ministry will be able to communicate best 
practices, assist in analyzing causes of persistent 
problems and ensure that reasonable timeframes 
are established for change through publicly 
available directives.12 An investigations regime 

11  Office of the Auditor General of Ontario, 2015 Annual Report of 
the Office of the Auditor General of Ontario, section 3:08, “LHINs 
– Local Health Integration Networks”, online:<http://www.
auditor.on.ca/en/reports_en/en15/3.08en15.pdf>, p. 331

12  This was also recommended by the Office of the Auditor 
General of Ontario. See Ibid., p. 332

13 S.O. 2006, c. 4, s. 2(2).
14  Office of the Auditor General of Ontario, supra, note 11, p. 318

is also being created under the Bill, whereby the 
Ministry can investigate LHINs and the LHINs 
are able to investigate health service providers 
such as hospitals, family health teams, hospices 
or other providers as defined by the Local Health 
System Integration Act, 2006.13

However, Bill 41 falls short of offering direct 
accountability to the public as it does not include 
LHINs as a whole in the ECAA’s definition of 
health sector organizations.  Subsequently, it does 
not require that the LHINs establish a common 
complaint management process or follow up and 
track patient complaints, which was one of the 
criticisms contained in the 2015 Auditor General 
of Ontario’s report.14

As a result of the amendment to the ECAA, Bill 
41 needlessly bifurcates the oversight of LHINs 
by splitting oversight of the CCAC function with 
the other functions of the LHIN. The Patient 
Ombudsman will only be expected to oversee the 
functions of the LHINs that the CCAC formerly 
performed. Consequently, if someone has a 
complaint about admission to long-term care 
or home care, they can complain to the Patient 
Ombudsman, after completing the institution’s 
complaint process. However, the Patient 
Ombudsman is not responsible for overseeing 
the other LHIN processes. ACE’s understanding is 
that this power continues to rest with the Ontario 
Ombudsman creating this complex system of 
review. 

Quality and Accountability
Continued from page 15
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Dividing oversight in this way is complicated 
and will result in some issues being abandoned 
or falling through the cracks. For example, 
the Patient Ombudsman may believe that the 
LHIN should have conducted an investigation 
of a hospital where problems with care were 
consistently found.  As the legislation is presently 
written, the Patient Ombudsman would not be 
able to make any recommendations to the LHIN 
regarding investigations not being performed 
where necessary, as this is the purview of the 
Provincial Ombudsman. 

The Conservative Health Critic has argued that 
the Ontario Ombudsman should continue to have 
oversight of the LHINs because of the Ontario 
Ombudsman’s independence. However, we feel 
that this line of reasoning misses the true issue 
which is the unfortunate lack of independence of 
the Patient Ombudsman at the present time, as 
noted above.  

Bill 41 provides the government with the 
opportunity to amend the ECAA, making the 
Patient Ombudsman independent of the Ministry 
of Health and Long-Term Care and making her an 
officer of the Legislature. In this way, the public 
can be assured of the Patient Ombudsman’s 
independence and have faith in her oversight of 
the health care system.  

Further, all of the LHIN’s functions should be 
overseen by the same office, which we argue is 
the Patient Ombudsman, so that the public will 
have a clear understanding of the oversight and 
remedies available to them should they feel that 
they or their loved ones are not receiving the care 
that they deserve.  

Conclusion 
Ontario has made many changes with the goal of 
ensuring quality and accountability to the public 
in health care with the creation of the Patient 
Ombudsman and Bill 41. 

However, these measures fall short where there 
is a lack of clarity about complaint mechanisms 
with respect to health sector organizations, 
where there is no requirement for LHINs to have 
complaints processes or be under the oversight of 
the Patient Ombudsman, and where the role of 
the Patient Ombudsman lacks independence. 

Amending the ECCA is a necessary step to 
addressing these concerns, giving Ontarians the 
health care system they deserve:  a health care 
system that is truly accountable to the public. 

“Ontario has made many changes with the goal of 

ensuring quality and accountability to the public in 

health care with the creation of the  

Patient Ombudsman and Bill 41.  

However, these measures fall short . . .”
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• Karen Steward
   Staff Litigation Lawyer

Close friends, family and members of the legal 
community gathered on November 9, 2016 to 
celebrate the retirement of Judith Wahl, who 
has served as Executive Director of the Advocacy 
Centre for the Elderly (ACE) since its founding in 
1984. Over 100 guests were treated to Judith’s 
fittingly grand entrance to the party, led by a dholi 
– South Asian drummers that had enthralled Judith 
at a Polish-Sikh wedding years ago.

Through speeches delivered by Judith’s sister, Pat 
Banel, friends and colleagues (including Jonathan 
Rudin, Keith Lee-Whiting, John McCamus, Mary 
Jane Dykeman, Jane Meadus and Alex Henderson), 
guests were taken on a journey through Judith’s 
childhood, to her “groovy” law school days (where 
she shared a co-op house with a future member of 
the Senate) and to her pioneering days as a young 
female lawyer in a male-dominated field.  

Most significantly, 
speakers emphasized 
Judith’s passion and 
heart, her contributions to 
ACE, the Legal Aid clinic system and to the 
development of elder law in Canada and around 
the world.

The final speech of the night was delivered by 
Judith herself, who thanked her friends and 
family for their support throughout her career – 
in particular, her 93-year old mother who was in 
attendance and has attended every ACE Annual 
General Meeting since ACE’s inception. Judith also 
used the opportunity, in true Judith fashion, to 
correct a prior speaker’s legal error in terminology 
respecting persons who live in retirement homes: 
“they are tenants!” she proclaimed. 

Judith will be sorely missed by both her co-workers 
and her clients, and we wish her success in her 
future career, where she will be consulting in the 
area of elder-law, continuing the legacy she started 
at ACE.

ACE Celebrates Judith Wahl,  
Past Executive Director of ACE

Judith Wahl

ACE Welcomes Graham Webb as Executive Director

ACE is now in the capable hands of Graham Webb, who replaced Judith Wahl as our new Executive 
Director on October 17, 2016.  Graham has been a staff litigation lawyer at ACE since May 1995, tirelessly 
advocating for the rights of older adults through litigation and law reform. He has appeared in civil and 
criminal matters at all levels of courts and tribunals, including the Supreme Court of Canada, as well as 
a wide range of administrative tribunals. Graham is a frequent public speaker, providing legal education 
on a wide variety of elder law issues to older adults and service providers, including to police, health-care 
professionals and other lawyers.  We expect that under Graham’s charge, ACE will continue to be front and 
centre in the field of elder law, championing the rights of older adults for years to come. 



ACE Newsletter  <19>  Fall/Winter 2016

If you are not already a member of ACE, please consider joining.  Benefits of membership include the 
ACE Newsletter (published twice a year) and voting privileges at the Annual General Meeting.

MEMBERSHIP APPLICATION
ADVOCACY CENTRE FOR THE ELDERLY*

2 Carlton Street, Suite 701, Toronto, Ontario, M5B 1J3 | www.acelaw.ca | Phone: 416-598-2656

Name:_______________________________________________________________________
(Individual or Representative of Corporation/ Partnership/ Organization)

Corporate Contact (if applicable) __________________________________________________

Address: _______________________________________________________ Apt. __________

City: __________________________________________ Postal Code: ___________________

Telephone: (Home) ______________________  (Business) _____________________________

Email Address: ________________________________________________________________
(complete email address if you would like your newsletter via email instead of regular mail)

Membership Fee (check one) 
• Individual              $10.00 enclosed
• Corporate, partnership, or other non-individual member   $25.00 enclosed 

In addition to my membership fee, a donation of $_____ is enclosed**

* Holly Street Advocacy Centre for the Elderly Inc.
** A tax receipt will be issued for donations over $10.00.

Your membership is important. If the fee presents financial difficulties, please feel free to join anyway 
at no cost.

Committee Membership: I am interested in seniors' issues and would consider membership on an ACE 
Committee.    Yes   No 

Membership Expiry Date: Annual General Meeting, Fall 2017

Please feel free to photocopy or cut out this page and the next page and send it to ACE to become a member!



Signature

Conflict of Interest Declaration 

I confirm that neither I nor my spouse, if I have a spouse, nor the Corporation/Partnership/ Organization 
I represent (if Corporate, Partnership or other non individual member applicant) have an interest in 
a proposed or current contract, piece of litigation, client case, law reform, or any other activity or 
transaction of ACE that would place me in conflict with ACE. I also agree to abide by the conflict of interest 
guidelines in the ACE bylaw during the period of time I am a member of ACE. 

ACE Bylaw - Conflict of Interest Guidelines - Summary   
(Full text of the conflict of interest sections will be provided on request made to 416-598-2656)

Every Member who is, or may be, in any way directly or indirectly or who has a spouse who is, or may be, directly or 
indirectly or who is, or whose spouse is, an employee, officer or Director of an organization which directly or indirectly 
has, or may have, an interest in a proposed or current contract, piece of litigation, client case, law reform, or any other 
activity or transaction of the Centre shall make a full and fair disclosure of the nature and extent of the interest to the 
Board of Directors of ACE at the earliest opportunity after learning of the potential or actual conflict. 

After making such declaration of such an actual or potential conflict, that member shall not take part in any discussion on 
the issue nor vote on such contract, piece of litigation, client case, law reform or any other activity or transaction nor shall 
he or she be counted in the quorum in respect to such contract, piece of litigation, client case, law reform or any other 
activity or transaction. 

If a Member or Representative of a Corporate Member fails to make a declaration of his or her interest or the corporate 
interest in a contract, piece of litigation, client case, law reform or any other activity or transaction in compliance with 
this clause, he or she shall account to and reimburse the Centre for all profit realized by him or her and, upon resolution 
approved by a majority of the Board of Directors, shall submit his or her resignation as a Member.

Where any member feels that another member may be in a conflict of interest, the former may raise the issue at a Board 
meeting or at a meeting of the membership and the Chairperson shall discontinue discussion of the business at hand until 
the issue of conflict of interest has been dealt with.

Where a member fails or refuses to declare conflict of interest, the issue of whether or not such conflict exists may be 
determined by the Board by resolution moved, seconded and passed by a simple vote.

When it is so found, as set above, that a member  is in a conflict of interest, he or she shall not take any further part in 
discussion on the issue and shall not vote on the issue.

No owner or management official of a long term care facility or employee of any organization representing long term 
care facilities or retirement homes shall be eligible to be elected to the Board of Directors of the Advocacy Centre for the 
Elderly.

Signature

Comments for the Editor
Comments about this newsletter may be sent to the 
editor, Bernadette Maheandiran, via regular mail or 
email at maheandb@lao.on.ca

Electronic Newsletters
To receive a copy of this and future news- 
letters electronically, please send an email to 
Jocelynne Hiley at hileyj@lao.on.ca


